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U.S. Customs Service 


General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 2-1994) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of December 1993 
follow. The last notice was published in the Customs BULLETIN on 
January 5, 1994. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, 1301 Constitution Avenue, N.W., (Franklin 
Court), Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 482-6960. 
Dated: February 7, 1994. 


JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The lists of recordations follow: 
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QUARTERLY IRS INTEREST RATES USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS ON 
CUSTOMS DUTIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the quarterly Internal 
Revenue Service interest rates used to calculate interest on overdue ac- 
counts and refunds of Customs duties. For the quarter beginning Janu- 
ary 1, 1994, the rates will be 6 percent for overpayments and 7 percent 
for underpayments. This notice is published for the convenience of the 
importing public and Customs personnel. 


EFFECTIVE DATE: January 1, 1994. 


FOR FURTHER INFORMATION CONTACT: John V. Accetturo, Na- 
tional Finance Center, Revenue Branch, (317) 298-1308. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621 and 6622. Interest rates are determined based on 
the short-term Federal rate. The interest rate that Treasury pays on 
overpayments will be the short-term Federal rate plus two percentage 
points. The interest rate paid to the Treasury for underpayments will be 
the short-term Federal rate plus three percentage points. The rates will 
be rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less, and fluctuate quarterly. The rates 
effective for a quarter are determined during the first-month period of 
the previous quarter. 

The rates of interest for the period of January 1, 1994— March 31, 
1994, are 6 percent for overpayments and 7 percent for underpayments. 
These rates will remain in effect through March 31, 1994, and are sub- 
ject to change on April 1, 1994. 


Dated: February 4, 1994 


GEORGE J. WEISE, 
Commissioner of Customs. 


[Published in the Federal Register, February 10, 1994 (59 FR 6326)] 





United States Court of 
International Trade 


One Federal Plaza 


New York, N.Y. 10007 


Chief Judge 
Dominick L. DiCarlo 


Judges 
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Thomas J. Aquilino, Jr. Richard W. Goldberg 


Senior Judges 
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Herbert N. Maletz 
Bernard Newman 


Samuel M. Rosenstein 


Clerk 


Joseph E. Lombardi 








Decisions of the United States 
Court of International Trade 


(Slip Op. 94-16) 


NORFOLK AND WESTERN RalLway Co., PLAINTIFF Uv. 
UNITED STATES, ET AL., DEFENDANTS 


Court No. 92-10-00653 


Defendant moves for summary judgment, claiming Customs properly determined 
plaintiff did not file a valid protest against Customs’ assessment of user fees and, there- 
fore, correctly denied plaintiff's protest. Plaintiff cross-moves for summary judgment as- 
serting it filed a valid protest and Customs’ denial thereof was erroneous. 

Held: (1) Plaintiff filed a valid protest and thereby established a jurisdictional basis for 
bringing suit in the Court of International Trade under 28 U.S.C. § 1581(a); and (2) this 
action is remanded to Customs to allow the agency to conduct a review of plaintiff's pro- 
test pursuant to 19 U.S.C. § 1515. 


(Dated February 1, 1994) 


Bodman, Longley & Dahling (Carson C. Grunewald and Dennis J. Levasseur), for 
plaintiff 

Frank W. Hunger, Assistant Attorney General of the United States; David M. Cohen, 
Director, Commercial Litigation Branch, Civil Division, United States Department of 
Justice, (Marc E. Montalbine); Lars E. Hjelm, Attorney-Advisor, Office of Chief Counsel, 
United States Customs Service, of Counsel, for defendant. 


OPINION 


CaRMAN, Judge: Plaintiff and defendant cross move for summary 
judgment pursuant to USCIT R. 56. Plaintiff brought this action seek- 
ing judicial review of a decision by the Chief of the Carrier Ruling 
Branch, United States Customs Service (Customs), denying plaintiffs 
protest on the grounds that plaintiff did not file its protest with the 
proper Customs officer in accordance with 19 U.S.C. § 1514(c) (1988) 
and 19C.F.R. § 174.12(d) (1991). Plaintiff filed its protest to contest the 
assessment of user fees on railroad cars plaintiff enters into the United 
States from Canada. Plaintiff bases jurisdiction on 28 U.S.C. 
§ 1581(i)(2), (4) (1988) and, in the alternative, on 28 U.S.C. § 1581(a) 
(1988). 


I. BacKGROUND 


A. User Fee Statutory Scheme: 


In 1985, Congress authorized Customs to collect certain user fees on, 
among other things, vehicles and vessels entering the United States. See 
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Consolidated Omnibus Budget Reconciliation Act of 1985, Pub. L. No. 
99-272, § 13031, 100 Stat. 82, 308-10 (codified as amended at 19 U.S.C. 
§ 58c (1988 & Supp. II 1990)) (1985 Act). The 1985 Act established a 
$5.00 fee for each railroad car entered into the United States and a 
$397.00 fee for commercial vessels weighing at least 100 tons. Id. 
§ 13031(a)(1), (a)(3), 100 Stat. at 308. The Act also limited to $100.00 
the amount of total user fees that Customs could collect in a calendar 
year for an individual railroad car. Jd. § 13031(b)(3) (codified as 
amended at 19 U.S.C. § 58c(b)(3)). In addition, the Act excluded ferries 
from the $397.00 commercial vessel user fee by providing “[t]he term 
‘vessel’ does not include any ferry.” Jd. § 13031(c)(1), 100 Stat. at 309. 

In 1986, Congress amended the user fee provisions. See Tax Reform 
Act of 1986, Pub. L. No. 99-514, § 1893, 100 Stat. 2085, 2927-28 (codi- 
fied as amended at 19 U.S.C. § 58c (1988 & Supp. IT 1990)) (1986 Act). 
The 1986 Act increased the railroad car user fee from $5.00 to $7.50 and 
modified the $397.00 commercial vessel fee by establishing a $100.00 fee 
for “barge[s] or other bulk carrier[s] from Canada or Mexico.” Id. 
§ 1893(a)(1)(B), (a)(3), 100 Stat. at 2927 (codified at 19 U.S.C. 
§ 58c(a)(3), (a)(8)). The 1986 Act also limited to $1500.00 the total 
amount of user fees that Customs could collect in a calendar year for 
an individual barge or other bulk carrier. Jd. § 1893(b)(1) (codified at 
19 U.S.C. § 58c(b)(6)). 

The most significant aspect of the 1986 Act for purposes of this action 
is its treatment of railroad cars. Specifically, the Act prohibited user fees 
for ferries and for railroad cars “that [are] being transported, at the time 
of arrival, by any vessel that is not a ferry.” Id. § 1893(b)(1), (b)(3), 100 
Stat. at 2927 (codified at 19 U.S.C. § 58c(b)(1)(C), (b)(7)). The Act’s leg- 
islative history, however, expressly indicates railroad cars transported 
by ferries that are exempt from fees would nevertheless be subject to 
user fees. H.R. Conf. Rep. No. 841, 99th Cong., 2d Sess. II-855 (1986), 
reprinted in 1986 U.S.C.C.A.N. 4075, 4943. 

The 1986 Act also expanded the definition of the term “ferry” and pro- 
vided a separate definition for the terms “barge or other bulk carrier.” 
The 1986 Act defined these terms as follows: 

(1) The term “ferry” means any vessel which is being used — 

(A) to provide transportation only between places that are no 
more than 300 miles apart, and 
(B) to transport only — 
(i) passengers, or 
(ii) vehicles, or railroad cars, which are being used, or have 
been used, in transporting passengers or goods. 
eS * * * * * * 
(5) The term “barge or other bulk carrier” means any vessel which — 
(A) is not self-propelled, or 
(B) transports fungible goods that not packaged in any form. 


Id. § 1893(b)(4)(A), (B), 100 Stat. at 2928 (codified at 19 U.S.C. 
§ 58c(c)(1), (5)). 





U.S. COURT OF INTERNATIONAL TRADE 


B. The Protest: 


At the time Congress enacted the foregoing statutes, plaintiff was 
transporting railroad cars on barges into the United States from Can- 
ada. As a result, in 1986, plaintiff paid a $7.50 user fee for each railroad 
car that plaintiff transported into the United States across the Detroit 
River from Canada to Detroit, Michigan. 

Prompted by the 1986 Act’s revised treatment of railroad cars trans- 
ported into the United States by vessels other than ferries,! plaintiff 
filed a user fee refund request with the Secretary of the Treasury on No- 
vember 20, 1986. Pl’s Ex. C. In its request, plaintiff indicated each of its 
barges was not a ferry that would be exempt from user fees. Jd. at 1. 
Plaintiff also claimed each barge was subject to user fees up to the 
$1500.00 limit per calendar year under 19 U.S.C. § 58c(b)(6). Id. Be- 
cause the barges were not ferries and were subject to user fees, plaintiff 
sought a refund of user fees it had paid on the railroad cars to the extent 
such fees exceeded the $1500.00 maximum owed on each barge.2 Jd. As 
plaintiff operated four barges, it claimed a refund for amounts paid in 
excess of $6000.00 Jd. at 2. Pursuant to its request, plaintiff received a 
refund amounting to $16,825.00. Pl’s Ex. E. After plaintiff sought its re- 
fund and until August 1991, plaintiff paid a $1500.00 user fee for each of 
its barges and no fees on railroad cars. 

On August 28, 1991, the Director of Customs’ Office of Regulatory 
Audit, William F. Inch, informed plaintiff it was required to pay the user 
fee of $7.50 for each of the railroad cars, but no fees for its barges. Pl’s 
Ex. F. The rationale that Customs provided for its decision was that 
plaintiffs barges were “‘ferries’ for purposes of the user fee statute not- 
withstanding their apparent qualifications as ‘barges’ under 19 U.S.C. 
§ 58c(c)(5).” Id. Because Customs considered the barges to be ferries un- 
der 19 U.S.C. § 58c(c)(1), Customs determined plaintiff was not entitled 
to the user fee exemption contained in 19 U.S.C. § 58c(b)(7) for railroad 
cars “transported * * * by any vessel that is not a ferry.” Id. at 1-2. 

On November 15, 1991, plaintiff filed a protest against Customs’ deci- 
sion to assess the $7.50 railroad car user fee. Pl’s Ex. H. Plaintiff ad- 
dressed its protest to Mr. Inch in his capacity as the Director of Customs 
Office of Regulatory Audit and filed the protest with Mr. Inch at Cus- 
toms Headquarters in Washington, D.C. Jd. In its protest, plaintiff indi- 
cated the user fees were a “charge or exaction” under 19 U.S.C. 
§ 1514(a)(3) (1988) and, therefore, Mr. Inch’s decision to assess such 
fees was subject to protest. Id. at 4. The essence of plaintiff's protest was 
that Customs incorrectly concluded plaintiffs barges were “ferries” un- 
der 19 U.S.C. § 58c(c)(1). Id. at 5. Plaintiff argued its vessels were 
“barges” within the meaning of 19 U.S.C. § 58c(c)(5) because the vessels 


1 The 1986 Act prohibited user fees, in part, on railroad cars transported by vessels that are not ferries. 19 U.S.C. 
§ 58c(b)(7). 

. Implicit in plaintiff's request to Customs was plaintiff's understanding that the railroad cars it entered into the 
United States were exempt from fees by operation of 19 U.S.C. § 58c(b)(7), which bars fees on “railroad car{s] * * * that 
[are] being transported, at the time of the arrival, by any vessel that is not a ferry.” 
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were pulled by tug boats and are thus not self-propelled. Jd. at 9. In addi- 
tion, plaintiff asserted Customs’ interpretation of the terms “ferry” and 
“barge” improperly “read the term ‘barge’ out of section 58c when those 
barges carry railroad cars” and thereby contravened Congress’ purpose 
in establishing the user fees. Jd. at 10. In sum, plaintiff urged it was only 
liable for a $1500.00 annual user fee for each barge rather than a $7.50 
fee for each railroad car. Id. at 5. 

On April 17, 1992, Customs denied plaintiff's protest in a letter writ- 
ten by the Chief of Customs’ Carrier Rulings Branch, Mr. B. James 
Fritz. Pl’s Ex. I. Mr. Fritz characterized the issue upon which Customs 
based its protest denial as follows: “Whether a protest filed directly with 
Customs Headquarters is properly filed pursuant to 19 U.S.C. § 1514 
and regulations promulgated pursuant thereto.” Jd. at 2. Mr. Fritz indi- 
cated Customs’ regulations require parties to file protests with “the dis- 
trict director whose decision is being protested unless the protest is 
being filed at a port other than the district headquarters,” in which case 
parties should file with the port director. Jd. (citing 19 C.F.R. 
§ 174.12(d)). The letter concluded plaintiff's protest was “invalid” and 
“need not be considered on its merits” because plaintiff filed it “with the 
Office of Regulatory Audit in Customs Headquarters” rather than with 
“the district director whose decision is being protested.” Id. The letter 
also stated the protest “is denied for failure to file with the proper Cus- 
toms officer.” Id. 

On May 19, 1992, plaintiff wrote Mr. Fritz in order to ask Customs to 
reconsider its denial of plaintiff's protest. Pl.’s Ex. J. In its request for 
reconsideration, plaintiff reiterated the substantive arguments it had 
made in its original protest on November 15, 1991. Id. at 2-5. With re- 
spect to Mr. Fritz’s reasons for denying plaintiff's protest, plaintiff 
maintained “there was no ‘district director’ with whom to file a protest” 
and, therefore, filing with “the Customs official who issued a decision or 
whose decision is being protested” was proper. Id. at 6. Before Customs 
responded to plaintiff's request for reconsideration, plaintiff filed this 
action in the Court of International Trade (CIT) on October 2, 1992. 


II. CoNTENTIONS OF THE PARTIES 


A. Plaintiff: 


In its papers before this Court, plaintiff renews the arguments it 
made to Customs in its protest and request for reconsideration. Specifi- 
cally, plaintiff claims Customs’ interpretation of the statutory defini- 
tions of the terms “barge” and “ferry” is erroneous. P!’s Br. at 12-17. In 
sum, because Congress separately defined each term, plaintiff urges 
Congress intended the two definitions to be mutually exclusive. Id. at 
13-15. Therefore, according to plaintiff, a vessel which satisfies the defi- 
nition of a “ferry” can not also fall under the definition of a “barge.” Id. 
As its vessels are not self-propelled, plaintiff argues they are barges 
within the meaning of § 58c(c)(5) and cannot be “ferries” under 
§ 58c(c)(1). Id. In addition, plaintiff asserts Customs’ interpretation im- 
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properly circumvents the limitation on user fees for railroad cars under 
§ 58c(b)(7). Id. at 15-17. 


B. Defendant: 

Similar to plaintiff, defendant’s papers adopt the position taken by 
Customs in the administrative proceedings below. While defendant ac- 
knowledges plaintiff's vessels are not self-propelled and qualify as 
“barges” under § 58c(c)(5), defendant urges the vessels also meet the 
definition of “ferries” contained in § 58c(c)(1). Def’s Br. at 10-11. De- 
fendant maintains the definition of “ferries” encompasses all vessels 
that fit within the statute’s terms, including those that may also satisfy 
the “barge” definition in § 58c(c)(5). Jd. at 11. Because plaintiff's vessels 
transport railroad cars for a distance that is less than 300 miles, defen- 
dant argues the vessels are “ferries” under § 58c(c)(1). Jd. Moreover, de- 
fendant asserts plaintiff's position is merely an attempt to avoid the 
user fees that it would otherwise have to pay if it were to transport the 
railroad cars into the United States on railroad tracks via the Detroit 
tunnel. Jd. at 12-13. 


III. Discussion 


A. Jurisdiction: 

The threshold issue presented by this case is whether this Court has 
subject matter jurisdiction to review Customs’ decision denying plain- 
tiff’s protest. Although neither of the parties addresses the issue of sub- 
ject matter jurisdiction in its papers, the facts of this case require the 
Court to consider the issue on its own motion. Cf. City of Kenosha v. 
Bruno, 412 U.S. 507, 511 (1973) (“Neither party to the appeal has ques- 
tioned the jurisdiction of the District Court, but ‘it is the duty of this 
court to see to it that the jurisdiction of the district court, which is de- 
fined and limited by statute, is not exceeded.’”) (quoting Louisville & 
Nashville Ry. Co. v. Mottley, 211 U.S. 149, 152 (1908)). 


1. Statutory Provisions: 

The primary jurisdictional authority for the CIT resides in 28 U.S.C. 
§ 1581(a)-(i) (1988). Plaintiff bases jurisdiction on § 1581(i)(2) and (4) 
and, in the alternative, on § 1581(a). Subsection (a) indicates the follow- 
ing: “The Court of International Trade shall have exclusive jurisdiction 
of any civil action commenced to contest the denial of a protest, in whole 
or in part, under section 515 of the Tariff Act of 1930.” Subsection (i) 
reads as follows: 


(i) In addition to the jurisdiction conferred upon the Court of In- 
ternational Trade by subsections (a)-(h) of this section and subject 
to the exception set forth in subsection (j) of this section, the Court 
of International Trade shall have exclusive jurisdiction of any civil 
action commenced against the United States, its agencies, or its of- 
ficers, that arises out of any law of the United States providing for — 

(1) revenue from imports or tonnage; 
(2) tariffs, duties, fees, or other taxes on the importation of 
merchandise for reasons other than the raising of revenue; 
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(3) embargoes or other quantitative restrictions on the im- 
portation of merchandise for reasons other than the protection 
of the public health or safety; or 

(4) administration and enforcement with respect to the mat- 
ters referred to in paragraphs (1)-(3) of this subsection and 
subsections (a)-(h) of this section. 

This subsection shall not confer jurisdiction over an antidum- 
ping or countervailing duty determination which is reviewable 
either by the Court of International Trade under section 516A(a) of 
the Tariff Act of 1930 or by a binational panel under article 1904 of 
the United States-Canada Free-Trade Agreement and section 
516A(g) of the Tariff Act of 1930. 

Customs Court Act of 1980, Pub. L. No. 96-417, 94 Stat. 1728, as 
amended, 28 U.S.C. § 1581(i) (1988). 

It is well-settled that “litigants [in the CIT] must first seek relief in 
the enumerated subsections § 1581(a)-(h) before invoking the Court’s 
residual jurisdiction under § 1581(i).” Phibro Energy, Inc. v. Franklin, 
17CIT__—,__, 822 F. Supp. 759, 762 (1993), appeal docketed, No. 
93-1389 (Fed. Cir. May 5, 1993) (citing National Corn Growers Ass’n v. 
Baker, 6 Fed. Cir. (T) 70, 840 F.2d 1547 (1988)) (other citations omit- 
ted). Accordingly, if this Court has jurisdiction over this action under 
§ 1581(a), jurisdiction will not lie under § 1581(i) unless plaintiff can 
demonstrate the remedy available to it under § 1581(a) is “manifestly 
inadequate.” See Miller & Co. v. United States, 5 Fed. Cir. (T) 122, 124, 
824 F.2d 961, 963 (1987), cert. denied, 484 U.S. 1041 (1988) (Ifa remedy 
under § 1581(a)-(h) is or could have been available, plaintiff asserting 
§ 1581(i) jurisdiction has the burden of showing how that remedy would 
be “manifestly inadequate.”); United States v. Uniroyal, Inc., 69 CCPA 
179, 183-84, 687 F.2d 467, 472 (1982) (holding jurisdiction under 
§ 1581(i) is improper because plaintiff could have filed a protest under 
§ 1581(a) to challenge anticipated assessments). Because plaintiff has 
not attempted to demonstrate the remedy available to it under 
§ 1581(a), if any, is “manifestly inadequate,” the Court will first assess 
whether that subsection is applicable to this case. 

The application of § 1581(a) depends upon the scope of the protest 
provisions contained in 19 U.S.C. §§ 1514, 1515 (1988). Section 1515(a) 
establishes, in part, the requirement that Customs issue a decision 
granting or denying a protest filed under 19 U.S.C. § 1514. Section 
1515(a) provides for the following in relevant part: 


Unless a request for an accelerated disposition of a protest is filed in 
accordance with subsection (b) of this section the appropriate cus- 
toms officer, within two years from the date a protest was filed in 
accordance with section 1514 of this title, shall review the protest 
and shall allow or deny such protest in whole or in part. 


19 U.S.C. § 1515(a). The foregoing provision functions in tandem with 
the protest filing requirements contained in § 1514. 

Section 1514 indicates which Customs decisions are subject to pro- 
test, the effect of not filing a protest, and the method of filing a protest. 
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The decisions subject to protest appear in § 1514(a), which reads as 
follows in relevant part: 


[D]ecisions of the appropriate customs officer, including the legal- 
ity of all orders and findings entering into the same, as to— * * * all 
charges or exactions of whatever character within the jurisdiction of 
the Secretary of the Treasury * * * shall be final and conclusive upon 
all persons * * * unless a protest is filed in accordance with this sec- 
tion, or unless a civil action contesting the denial of a protest, in 
whole or in part, is commenced in the United States Court of Inter- 
national Trade * * *. 


19 U.S.C. § 1514(a) (emphasis added). The user fees at issue in this case 
are clearly “charges” within the meaning of § 1514(a) and, therefore, 
are subject to protest under this subsection. See 19 U.S.C. § 58c(a) (re- 
quiring the Secretary of the Treasury to “charge and collect” fees for 
certain Customs services). 

The method for filing a protest appears in § 1514(c)(1), the pertinent 
parts of which state the following: 


A protest of a decision under subsection (a) of this section shall be 
filed in writing with the appropriate customs officer designated in 
regulations prescribed by the Secretary, setting forth distinctly and 
specifically each decision described in subsection (a) of this section 
as to which protest is made; each category of merchandise affected 
by each such decision as to which protest is made; and the nature of 


each objection and reasons therefor * * *. [P/rotests may be filed 
with respect to merchandise which is the subject of a decision speci- 
fied in subsection (a) of this section by— * * * any person paying any 


charge or exaction * * *. 


Id. § 1514(c)(1) (emphasis added). The plain language of the first clause 
of the subparagraph indicates the Secretary of the Treasury has the 
authority to designate the Customs officer with whom plaintiff must file 
its protest. As the Court discusses more fully below, the Secretary en- 
acted 19 C.F.R. § 174.12(d) in order to identify the Customs officer with 
whom plaintiff must file its protest. Plaintiff's compliance with the 
regulatory framework, therefore, determines whether plaintiff has sat- 
isfied the filing requirement contained in § 1514(c)(1). 

The last sentence of subparagraph (1) identifies the persons who may 
file protests. Because this provision permits “any person paying any 
charge or exaction” to file a protest and the user fees that plaintiff paid 
were charges, plaintiff clearly had the authority to file a protest under 
the statute. 

The final aspect of § 1514 that is pertinent to this case is the time limit 
it establishes for filing protests. This limit appears in § 1514(c)(2), 
which indicates the following: 

Aprotest of a decision, order, or finding described in subsection (a) of 


this section shall be filed with such customs officer within ninety 
days after but not before— 
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(A) notice of liquidation or reliquidation, or 
(B) in circumstances where subparagraph (A) is inapplica- 
ble, the date of the decision as to which protest is made. 


Id.§ 1514(c)(2) (emphasis added). Because the protest at issue relates to 
a decision to impose additional user fees rather than to liquidation or 
reliquidation, the 90-day period for filing began on August 28, 
1991 — the date upon which Customs decided plaintiff would have to pay 
additional user fees for the railroad cars it was transporting into the 
United States. See Pl’s Ex. F. 

Plaintiff subsequently filed papers on November 15, 1991 with Wil- 
liam F. Inch, Director of Customs Office of Regulatory Audit in Customs 
Headquarters. Pl’s Ex. H. Similar to the “place of filing” requirement 
mentioned previously under § 1514(c)(1), whether plaintiff satisfied the 
statutory time limit when it filed its papers depends upon whether the 
filing complied with Customs’ regulations. 


2. Customs’ Regulations: 


As noted above, Congress authorized the Secretary of the Treasury to 
designate by regulation the Customs officer with whom parties should 
file their protests. See 19 U.S.C. § 1514(c)(1). In this case, this designa- 
tion is critical for purposes of determining whether plaintiff filed its pa- 
pers with the correct customs officer so as to have filed a valid and timely 
protest under § 1514(c)(1), (2). 

The record in this case indicates Customs denied plaintiff's protest 
because plaintiff did not comply with 19 C.F.R. § 174.12(d) (1991), 
which designates the Customs officer with whom a party must file its 
protest. Pl’s Ex. I at 2. This provision reads as follows: “Protests shall be 
filed with the district director whose decision is protested except that, 
when the entry underlying the decision protested is filed at a port other 
than the district headquarters, the protest may be filed with the port di- 
rector at that port.” 19 C.F.R. § 174.12(d). Customs determined plain- 
tiff’s protest was “invalid” and “need not be considered on the merits” 
because plaintiff filed it “with the Office of Regulatory Audit in Customs 
Headquarters” rather than with “the district director whose decision is 
being protested.” Pl’s Ex. I at 2. 

This Court finds Customs erred in its determination. The Court bases 
its finding on two grounds: (1) the regulations upon which Customs re- 
lied are inapplicable to the decision at issue in this case; and (2) regula- 
tions established in connection with Customs’ user fees expressly 
authorize parties to file claims with Customs’ Headquarters. The Court 
addresses each of these bases in turn. 


a. Title 19 C.F.R., Part 174 Regulations: 

Several provisions contained in title 19 C.F.R., part 174, which con- 
tains the protest regulations, indicate “the place of filing” provision con- 
tained in 19 C.F.R. § 174.12(d) is inapplicable to this case. First, as 
described in 19 C.F.R. § 174.0, the scope of part 174 does not encompass 
decisions by the Office of Regulatory Audit such as the one underlying 
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this case. This section provides as follows: “This part deals with the ad- 
ministrative review of decisions of the district director, including the re- 
quirements for the filing of protests against such decisions, amendment 
of protests, review and accelerated disposition, and provisions dealing 
with further administrative review.” 19C.F.R. § 174.0 (1991) (emphasis 
added). The term “district director” in § 174.0 “means the district direc- 
tor of Customs at a headquarters port other than the port of New York, 
N.Y., and the regional commissioner of Customs for Customs Region II 
at the port of New York, N.Y.” Jd. § 174(1)(a). The record in this case, 
however, shows the decision that plaintiff challenges did not issue from 
a district director, but instead from the Director of Customs Office of 
Regulatory Audit in Customs Headquarters, William F. Inch. As a re- 
sult, the Court finds the decision is outside the scope of title 19 C.F.R., 
part 174 as defined by 19 C.F.R. § 174.0. 

Second, the decision under protest in this case is not among the types 
of decisions identified in 19 C.F.R. § 174.2(a) as falling under part 174. 
Section 174.2(a) indicates the following: 


(a) In general. The provisions of this part shall be applicable to 
protests against decisions involving: 

(1) Articles excluded from entry or entered or withdrawn from 
warehouse for consumption on or after October 1, 1970; 

(2) Articles entered or withdrawn from warehouse for consump- 
tion prior to October 1, 1970, for which appraisement has not be- 


come final by October 1, 1970; 

(3) Articles entered or withdrawn from warehouse for consump- 
tion prior to October 1, 1970, for which the appraisement has be- 
come final but with respect to which the entry has not been 
liquidated prior to October 1, 1970; 

(4) Articles entered or withdrawn from warehouse for consump- 
tion with respect to which the entry has been liquidated prior to Oc- 
tober 1, 1970, if 

(i) The time for filing a protest has not expired and a protest has 
not been filed prior to October 1, 1970; or 

(ii) A protest has been filed and has not been disallowed in whole 
or in part before October 1, 1970; or 

(5) Articles excluded from entry before October 1, 1970, with re- 
spect to which 

(i) The time for filing a protest has not expired and a protest has 
not been filed prior to October 1, 1970; or 

(ii) A protest has been filed and has not been disallowed in whole 
or in part before October 1, 1970. 


19 C.F.R. § 174.2(a) (1991) (emphasis in original). Because each of the 
preceding categories relates to decisions concerning “articles excluded 
from entry” or “entered or withdrawn from warehouse for consump- 
tion,” this subsection suggests part 174 applies to decisions affecting 
entries of merchandise rather than to decisions affecting user fees. 
Moreover, under the principle of statutory construction expressio unius 
est exclusio alterius, which provides the expression of one implies the ex- 
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clusion of all others, § 174.2(a) also appears to exclude decisions regard- 
ing user fees from the protest provisions contained in part 174. 

Third, the language used in the “place of filing” provision in 
§ 174.12(d) demonstrates the subsection does not apply to the decision 
at issue in this case. As indicated above, this subsection reads as follows: 
“Protests shall be filed with the district director whose decision is pro- 
tested except that, when the entry underlying the decision protested is 
filed at a port other than the district headquarters, the protest may be 
filed with the port director at that port.”3 Id. § 174.12(d) (emphasis 
added). This subsection unambiguously applies to decisions made by 
district directors and its language does not permit a broader application. 
In addition, nothing in defendant’s papers or in Customs’ communica- 
tions with plaintiff explains how subsection (d) applies to the parties’ 
dispute. Because the decision underlying plaintiff's claim issued from 
the Director of Customs Office of Regulatory Audit in Customs Head- 
quarters and not from a district director, the Court finds § 174.12(d) is 
inapplicable in this case. As discussed previously, the fact that § 174.0 
and § 174.2(a) also exclude decisions such as the one in the instant case 
from the scope of part 174 further supports the Court’s finding. Accord- 
ingly, the Court concludes Customs erred in relying on § 174.12(d) toin- 
validate plaintiff’s protest. 

b. Title 19 C.F.R., Part 24 Regulations: 

Regulations promulgated under title 19 C.F.R., part 24, which apply 
to Customs’ financial and accounting procedures, also indicate Cus- 
toms’ decision was erroneous. This part contains the regulations provid- 
ing, in part, for the fees at issue in this case. See 19 C.F.R. § 24.22(b), (d) 
(1991). This part also sets forth provisions indicating where parties may 
file claims arising under the customs laws. The most pertinent of these 
provisions is § 24.73, which indicates the following: “Miscellaneous 
Claims. Every claim of whatever nature arising under the Customs 
laws which is not otherwise provided for shall be forwarded directly to 
Headquarters, U.S. Customs Service, together with all supporting docu- 
ments and information available.” 19 C.F.R. § 24.73 (1991) (emphasis 
added). 

For the reasons which follow, the Court concludes § 24.73 permits the 
plaintiff in this case to file its protest with “Headquarter, U.S. Customs 
Service.” First, the Court notes because the term “claim” encompasses 
demands for money,4 § 24.73 is broad enough to cover plaintiff's protest. 
Second, the fact that § 24.73 resides in part 24 demonstrates the provi- 
sion includes claims stemming from the fees and other exactions pro- 
vided for in part 24.5 Third, as the Court has already determined 
19C.F.R. § 174.12(d) is inapplicable to plaintiff's claim, the claim is “not 


8 As stated previously, the term “district director” refers to “the district director of Customs at a headquarters port 
other than the port of New York, N.Y., and the regional commissioner of Customs for Customs Region II at the port of 
New York, N.Y.” Id. § 174.1(a). 

4 BLACK’S LAW DICTIONARY 224 (5th ed. 1979). 

5 Although the Court will not endeavor to define the breadth of § 24.73, the Court nevertheless observes the section’s 
language is sweeping in scope and would seem to encompass a wide variety of claims against Customs. 
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otherwise provided for” within the meaning of § 24.73. In short, 
although Congress explicitly indicated “all charges or exactions of what- 
ever character within the jurisdiction of the Secretary of the Treasury” 
are protestable and Customs identified such matters as decisions sub- 
ject to protest,6 none of the protest provisions in title 19 C.F.R., part 174 
apply in this case. Moreover, the Court does not discern anything in the 
record or defendant’s papers, or in the regulations themselves that indi- 
cates what other regulations, if any, may apply. 

As a result, the Court finds 19 C.F.R. § 24.73 performs the function 
described in 19 U.S.C. § 1514(c)(1). This latter provision’s first clause 
indicates “[a/] protest of a decision under subsection (a) of this section 
shall be filed in writing with the appropriate customs officer designated 
in regulations prescribed by the Secretary, setting forth distinctly and 
specifically each decision described in subsection (a) as to which protest 
is made * * *.” 19 U.S.C. § 1514(c)(1) (emphasis added). This passage 
specifically refers to § 1514(a), which includes § 1514(a)(3), and there- 
fore applies to protests pertaining to decisions as to “all charges or exac- 
tions of whatever character within the jurisdiction of the Secretary of 
the Treasury.” 19 U.S.C. § 1514(a)(3). The mere fact the language fol- 
lowing § 1514(c)(1)’s first clause applies to “merchandise” does not indi- 
cate the first clause’s requirement that Customs designate the place for 
filing protests is inapplicable to protests that do not concern merchan- 
dise, such as that authorized by § 1514(a)(3) against decisions as to 
“charges or exactions.” Because the first part of § 1514(c)(1) refers back 
to § 1514(a)(3), the Court finds 19 C.F.R. § 24.73 performs the function 
of designating the place where plaintiff should filed its protest.7 Al- 
though this regulation requires the protest to be filed with “Headquar- 
ters, U.S. Customs Service” without explicitly designating a customs 
officer, the Court finds by filing the protest with Mr. Inch, the officer 
who made the decision at issue, and by filing at the Office of Regulatory 
audit in Customs Headquarters, plaintiff met the statutory filing re- 
quirements. See Pl’s Exs. F, H. Moreover, the fact that Mr. Inch works 
in “Headquarters, U.S. Customs Service,” further demonstrates plain- 
tiff filed with the “appropriate customs officer” under § 1514(c)(1). 


c. Compliance with 19 U.S.C. § 1514: 

Having found plaintiff complied with the filing requirement under 
§ 1514(c)(1), the Court now assesses the remaining statutory require- 
ments under 19 U.S.C. § 1514. The Court previously determined the 
following: (1) the user fees at issue are “charges” within the meaning 
of 19 U.S.C. § 1514(a)(3) and, therefore, are subject to protest under 
this subsection; (2) as plaintiff was the party who paid the charges at 
issue, plaintiff had the authority to file a protest under 19 U.S.C. 
§ 1514(c)(1)(B); and (3) because plaintiff filed its protest with Mr. Inch 


Si9US.C. § 1514(a); 19 C.F.R. § 174.11(c) (1991). 
The Court expressly declines to consider whether 19 C.F.R. § 24.73 satisfies the designation function in all cases in 
which a protest does not involve a decision specifically covered in 19 C.F.R. §§ 174.0-174.32. The Court limits its opin- 
ion to the facts presented. 
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in “Headquarters, U.S. Customs Service,” plaintiff's filing satisfied 
19C.F.R. § 24.73 and 19 U.S.C. § 1514(c)(1). Accordingly, only one ques- 
tion remains: whether plaintiff filed its protest within the 90-day the 
time limit established in 19 U.S.C. § 1514(c)(2)(B) 

The record in this case clearly shows plaintiff satisfied this final re- 
quirement. As plaintiff filed its protest on November 15, 1991,8 less 
than 90 days after the Office of Regulatory Audit decided plaintiff would 
have to pay additional user fees, the Court finds plaintiff satisfied the 
timing requirement under 19 U.S.C. § 1514(c)(2)(B). Because the Court 
finds plaintiff satisfied all of the statutory requirements for filing a valid 
protest under 19 U.S.C. § 1514 and Customs denied the protest under 
19 U.S.C. § 1515, the Court concludes it has jurisdiction under 28 U.S.C. 
§ 1581(a). Having concluded jurisdiction exists under § 1581(a), the 
Court will not assess plaintiff's jurisdictional claims based on 28 U.S.C. 
§ 1581(i). 


B. The Protest Denial: 

Although the Court concludes it has jurisdiction over this case under 
28 U.S.C. § 1581(a), the Court finds this action is not ripe for adjudica- 
tion on the merits. In short, because Customs never considered the sub- 
stance of plaintiff's protest at the administrative level, the Court 
declines to address the merits of plaintiff's and defendant’s respective 
positions in this phase of the litigation. See 13A CHaRLEs A. WRIGHT ET 
AL., FEDERAL PRACTICE AND PROCEDURE, § 3532.6, at 193 (2d ed. 1984) 


(Courts “should not intrude into matters that are better left to ongoing 
administrative disposition, but they must discharge their own functions 
as essential participants in an integrated regulatory process.”). 

The Court’s conclusion is consistent with basic purposes of the ripe- 
ness doctrine. As explained by the Supreme Court, this doctrine 


prevent(s] the courts, through avoidance of premature adjudica- 
tion, from entangling themselves in abstract disagreements over 
administrative policies, and also to protect the agencies from judi- 
cial interference until an administrative decision has been formal- 
ized and its effects felt in a concrete way by the challenging parties. 
The problem is best seen in a twofold aspect, requiring us to evalu- 
ate both the fitness of the issues for judicial decision and the hard- 
ship to the parties of withholding court consideration. 


Abbott Labs. v. Gardner, 387 U.S. 136, 148-49 (1967), quoted in id. at 
194. In this case, Customs’ decision not to address the merits of plain- 
tiff’s protest prevented the agency from formalizing its position with re- 
spect to the user fee statutes and plaintiffs interpretation thereof 
Moreover, nothing on the record indicates the parties will suffer any 
hardship if the Court does not adjudicate the merits of the parties’ re- 
spective claims. As a result, the Court concludes withholding a decision 
on the merits in this case conforms with the rationale underlying the 
ripeness doctrine. See id. at 149. The Court remands this action to 


8 Pl’s Ex. H. 
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Customs to allow the agency to conduct a review of plaintiff's protest 
pursuant to 19 U.S.C. § 1515 and requires the agency to render a deci- 
sion with respect to the protest no later than May 1, 1994. 


IV. CoNcLUSION 


After considering all of the parties’ contentions, the Court makes the 
following holdings: (1) plaintiff filed a valid protest and thereby estab- 
lished a jurisdictional basis for bringing suit in the CIT under 28 U.S.C. 
§ 1581(a) (1988); and (2) this action is not ripe for adjudication on the 
merits and is, therefore, remanded to Customs to allow the agency to 
conduct a review of plaintiff's protest pursuant to 19 U.S.C. § 1515. 


(Slip Op. 94-17) 
BELOIT CorpP., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 91-02-00085 


Plaintiff moves for summary judgment challenging Customs’ classification of Yankee 
dryer cylinders under subheading 8419.32.50, HTSUS, and claiming the merchandise is 
properly classifiable under subheading 8439.99.10, HTSUS. Defendant cross-moves for 
summary judgment, asserting Customs’ classification under subheading 8419.32.50, 
HTSUS, is correct. 

Held: Plaintiff has overcome the presumption of correctness attached to Customs’ clas- 
sification of the subject merchandise under subheading 8419.32.50, HTSUS, and has dem- 
onstrated the merchandise is properly classifiable under subheading 8439.99.10, HTSUS. 
Plaintiffs motion for summary judgment is granted and defendant’s motion is denied. 


(Dated February 2, 1994) 


Fitch, King and Caffentzis (James Caffentzis), for plaintiff. 

Frank W. Hunger, Assistant Attorney General of the United States; Joseph I. Liebman, 
Attorney-in-Charge, International Trade Field Office, Commercial Litigation Branch, 
Civil Division, United States Department of Justice (Carla Garcia-Benitez), for 
defendant. 


OPINION 


CarMAN, Judge: Plaintiff challenges the classification and liquidation 
of its imported merchandise pursuant to section 515 of the Tariff Act of 
1930, as amended, 19 U.S.C. § 1515(a) (1988). This Court has jurisdic- 
tion under 28 U.S.C. § 1581(a) (1988) and, for the reasons which follow, 
enters judgment for plaintiff. 


I. BACKGROUND 


A. The Merchandise: 

The merchandise at issue consists of Yankee dryer cylinders. The leg- 
islative history of item 668.05, Tariff Schedules of the United States 
(TSUS) (1983), which created duty-free treatment for imported Yankee 
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dryer cylinders under the former TSUS, provides the following descrip- 
tion of the subject merchandise: 

A Yankee dryer cylinder is a component of a papermaking ma- 
chine used to dry and finish, by creping or glazing, various grades of 
paper. For example, most sanitary tissues and paper towels are pro- 
vided with a crepe finish imparted by a Yankee dryer cylinder. In 
addition, these cylinders can be adapted to furnish a glaze to other 
grades of paper such as kraft wrapping paper. 

Yankee dryer cylinders range in diameter from about 10 to 18 
feet and are steam heated. The shell of the cylinders ranges from 
2 to 3 inches in thickness and consists of metals such as unalloyed 
cast iron, alloyed cast iron, and aluminum bronze. 


H.R. Rep. No. 257, 97th Cong., 1st Sess. 6-7 (1981). As wet sheets of pa- 
per move through the papermaking machine, the machine presses the 
sheets against the surface of the Yankee dryer cylinder to enable the cyl- 
inder to perform its various functions. H.R. Rep. No. 1355, 95th Cong., 
2d Sess. 2 (1978). 


B. Relevant Statutory Provisions: 


Plaintiff relies on the following provisions of the Harmonized Tariff 
Schedules of the United States (HTSUS) (1990). 


1. 8439 Machinery for making pulp of fibrous cellulosic 
material or for making or finishing paper or paper- 
board (other than the machinery of heading 8419); 
parts thereof: 
* * * * * * 
Parts: 


* * * * * * * 


8439.99 Other: 
8439.99.10 Of machinery for making paper or 
paperboard * * * Free 


CHAPTER 84 
Notes 


* * * * * * * 


2. Subject to the operation of note 3 to section XVI, a 
machine or appliance which answers to a descrip- 
tion in one or more of the headings 8401 to 8424 and 
at the same time to a description in one or more of 
the headings 8425 to 8480 is to be classified under 
the appropriate heading of the former group and 
not the latter. 

Heading 8419 does not, however, cover: 

* * * * * * 

(e) Machinery or plant, designed for mechanical 
operation, in which a change of temperature, 
even if necessary, is subsidiary. 
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In addition, plaintiff refers to several items contained in the Tariff 
Schedules of the United States (TSUS): 


1. 912.061 Yankee dryer cylinders (provided for in item 
668.06, part 4D, schedule 6) * * * Free * * *On 
or before 12/31/81 


Machines for making cellulosic pulp, paper, or paper- 
board; machines for processing or finishing pulp, 
paper, or paperboard, or making them up into 
articles: 

668.00 Machines for making cellulosic pulp, paper, or 
paperboard * * * Free 

* * * * 

Parts of the foregoing machines: 


* * * * * * 


Other: 
Parts of machines for making cellulosic 
pulp, paper, or paperboard 


Machines for making cellulosic pulp, paper, or paper- 
board; machines for processing or finishing pulp, 
paper, or paperboard, or making them up into 
articles: 

668.00 Machines for making cellulosic pulp, paper, or 
paperboard * * * Free 

* * * * 

Parts of the foregoing machines: 

* * * * * 


Other: 
668.052 Yankee dryer cylinders * * * Free 


Industrial machinery, plant, and similar laboratory 
equipment, whether or not electrically heated, for 
the treatment of materials by a process involving a 
change of temperature, such as heating, cooking, 
roasting, distilling, rectifying, sterilizing, pasteur- 
izing, steaming, drying, evaporating, vaporizing, 
condensing, or cooling; instantaneous or storage 
water heaters, non-electrical; all the foregoing 
(except agricultural implements, sugar machinery, 
shoe machinery, and machinery or equipment for 
the heat-treatment of textile yarns, fabrics, or 
made-up textile articles) and parts thereof: 


1 This provision took effect on October 21, 1978 and was repealed January 12, 1983. Tariff Schedules — Bearings, etc., 
and Hanger Units, Pub. L. No. 95-500, § 2, 92 Stat. 1683 (1978); Tariff Schedule Revisions, Pub. L. No. 97-446, 
§ 108(b), 96 Stat. 2330 (1983) (repealed 1989). 

2 This provision became effective on January 1, 1982, the day following the date upon which item 912.06 expired. H.R. 
REP. NO. 257 at 6. 
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* * * * * * * 


Other: 
661.67 Machinery for making cellulosic pulp, paper, or 
paperboard, and parts thereof* * * 2.4% ad val. 
Defendant relies on the following HTSUS provisions: 


1. 8419 Machinery, plant or laboratory equipment, whether 
or not electrically heated, for the treatment of 
materials by a process involving a change of 
temperature, such as heating, cooking, roasting, 
distilling, rectifying, sterilizing, pasteurizing, 
steaming, drying, evaporating, vaporizing, 
condensing or cooling, other than machinery or 
plant of a kind used for domestic purposes; instan- 
taneous or storage water heaters, non-electric; 
parts thereof: 


* 


Dryers: 


* * * * * * 


8419.32 For wood, paper pulp, paper or paperboard: 


* * * * * * * 


8419.32.50 Other * * * 2.4% 


GENERAL RULES OF INTERPRETATION 

Classification of goods in the tariff schedule shall be governed 

by the following principles: 

i. The table of contents, alphabetical index, and titles of 
sections, chapters and sub-chapters are provided 
for ease of reference only; for legal purposes, classi- 
fication shall be determined according to the terms 
of the headings and any relative section or chapter 
notes * * *, 

In addition, the following TSUS provision is relevant to the Court’s 
discussion: 


1. SCHEDULE 6.—METALS AND METAL PRODUCTS 
Part 4.— Machinery and Mechanical Equipment 
Part 4 headnotes: 


* * * * * * * 


2. Unless the context requires otherwise, and subject to 
headnote 1 to subpart A of this part, a multi- 
purpose machine is classifiable according to its 
principal purpose, but if such a machine is not 
described in a superior tariff heading as to its 
principal purpose, or if it has no one principal 
purpose, it is classifiable in subpart H of this part as 
a machine not specially provided for. 
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C. Customs’ Classification: 


The United States Customs Service (Customs) classified the imported 
merchandise under subheading 8419.32.50, HTSUS. Subheading 
8419.32.50 applies to “Dryers: * * * For wood, paper pulp, paper or pa- 
perboard: * * * Other: * * *” Pursuant to this subheading, Customs im- 
posed duties totalling 2.4% ad valorem. 

Plaintiff filed timely protests under 19 U.S.C. § 1514(a) (1988) to con- 
test Customs’ classification. Customs subsequently denied the protests 
under 19 U.S.C. § 1515 and, after having paid all liquidated duties, 
plaintiff commenced this action within the time allowed by law. On May 
12, 1993, this Court granted defendant’s motion to designate this action 
a test case under USCIT R. 84(b). 


II. CONTENTIONS OF THE PARTIES 


A. Plaintiff: 


Plaintiff advances three principal arguments supporting its motion 
for summary judgment. First, plaintiff contends the treatment that 
Congress and Customs accorded to the merchandise under the former 
TSUS indicates the merchandise should be classified under subheading 
8439.99.10, HTSUS. Plaintiff emphasizes the fact that Customs consis- 
tently classified Yankee dryer cylinders as machinery for making paper 
and parts thereof under item 668.06, TSUS. Pl’s Br. at 2-3 (citing 
T.D. 56,521, 100 Treas. Dec. 771 (1965); Customs H.Q. Ruling 
CLA-2:R:CV:MA 056271 E (1978) (1978 H.Q. Ruling); Customs H.Q. 
Ruling CLA-2:RRUCGC 061761 BB (1980) (1980 H.Q. Ruling). In addi- 
tion, plaintiff notes Congress singled out Yankee dryer cylinders for 
duty-free treatment from October 21, 1978 until the effective date of the 
HTSUS, January 1, 1989, thereby indicating its intent to distinguish 
the subject merchandise from other dryers which were subject to duty. 
Id. at 3-4 (citing Tariff Schedules — Bearings, etc., and Hanger Units, 
Pub. L. No. 95-500, § 2, 92 Stat. 1683 (1978); Tariff Schedule Revisions, 
Pub. L. No. 97-446, § 108(b), 96 Stat. 2330 (1983) (repealed 1989)). 

Plaintiffs second principal contention is that Customs’ classification 
is incorrect because the subject merchandise’s purpose and function 
have not changed since the enactment of the HTSUS. Jd. at 5. Plaintiff 
maintains the rationale which supported Customs’ and Congress’ deci- 
sion to differentiate between the subject merchandise and other dryers 
under the TSUS precludes the application of subheading 8419.32.50, 
HTSUS. According to plaintiff, this rationale distinguished Yankee dry- 
er cylinders from other dryers on the basis of Customs’ and Congress’ 
finding that the cylinder’s primary purpose is to give paper a creped or 
glazed finish and not to dry. Id. As a result, plaintiff suggests Chapter 
84, Note 2(e), HTSUS, which bars heading 8419 from applying to “ma- 
chinery * * * in which achange of temperature, even if necessary, is sub- 
sidiary,” incorporates the distinction recognized under the TSUS 
between Yankee dryer cylinders and dryers. Id. at 9-12; P!’s Reply Br. at 
2-4. Therefore, plaintiff argues Customs must treat the subject mer- 
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chandise under the HTSUS in the same manner as under the TSUS and 
classify the merchandise as parts of a papermaking machine under sub- 
heading 8439.99.10, rather than as parts of a paper dryer under sub- 
heading 8419.32.50. 

Third, plaintiff contends Customs’ classification is contrary to Con- 
gress’ intent in adopting the HTSUS. Specifically, plaintiff asserts the 
classification contravenes Congress’ intention that the transition to the 
HTSUS from the TSUS be “rate neutral” and the duty treatment con- 
tained in the TSUS carries over to the HTSUS. Pl’s Br. at 6-7 (citing 
Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 418, 
§ 1211; H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess. at 548-50 (1988), 
reprinted in 1988 U.S.C.C.A.N. 1547, 1581-83; Rhodia, Inc. v. United 
States, 64 CCPA 39, 43, C.A.D. 1181, 546 F.2d 898, 900-01 (1976)). 
Plaintiff claims Congress did not incorporate the precise terms of item 
668.05, TSUS— which provided duty-free treatment for Yankee dryer 
cylinders — because only a small number of cylinders entered the United 
States each year. Id. at 7-8 (citing, Conversion of the Tariff Schedules of 
the United States Annotated into the Nomenclature of the Harmonized 
System, Submitting Report, USITC Pub. 1400, Inv. No. 332-131, at 33 
(June 1983)) (ITC Report). 

In addition, plaintiff asserts Congress’ intent to distinguish the sub- 
ject merchandise from dryers and accord the merchandise duty-free 
treatment appears in conversion tables formulated by the International 
Trade Commission. Jd. at 8. Plaintiff emphasizes the fact that these ta- 
bles cross-reference item 668.05, TSUS, to subheading 8439.99.10, 
HTSUS, which provides duty-free treatment for parts of papermaking 
machinery. Id. Finally, according to plaintiff, as Congress sought to ad- 
vantage domestic paper mills and relied on the lack of United States cyl- 
inder production in adopting item 668.05, the continued absence of 
domestic cylinder production precludes the conclusion that Congress 
intended to change the tariff treatment for the product in the HTSUS. 
Id. at 9. 


B. Defendant: 


Defendant argues it is entitled to summary judgment for five primary 
reasons. First, defendant maintains Customs’ classification of the mer- 
chandise under subheading 8419.32.50 is consistent with the language 
contained in the HTSUS and Congress’ intent in promulgating the sub- 
heading. Def’s Br. at 11. Defendant claims Yankee dryer cylinders are 
within the ambit of heading 8419 and subheading 8419.32.50 because 
the cylinders dry paper by using heat and are parts of rotary dryers. Id. 
at 12-13, 15 (citing Customs Co-oPERATION CoUNCIL, EXPLANATORY NOTES 
TO THE HARMONIZED ComMopiITy DESCRIPTION AND CopiINnG System 1173, 
1176 (1st ed. 1986)) (ExpLanaTory Notes). In addition, defendant points 
to the Yankee dryer’s overall design and plaintiff's sales brochures to 
demonstrate the dryer’s primary function — and the purpose served by 
the Yankee dryer cylinder — is to dry paper. Id. at 14. To the extent Con- 
gress and Customs previously stated the cylinders’ drying function is 





U.S. COURT OF INTERNATIONAL TRADE 25 


not primary, defendants asserts “those statements are inapplicable 
here, and/or are insufficient to establish that Yankee dryers perform in 
the manner implied by Beloit.” Id. at 15. 

Second, assuming both subheadings 8419.32.50 and 8439.99.10 em- 
brace the subject merchandise, defendant contends Rule 1 of the Gen- 
eral Rules of Interpretation (GRI), HTSUS, Chapter 84, Note 2, 
HTSUS, and the Explanatory Notes preclude classification under sub- 
heading 8439.99.10. With respect to GRI 1, defendant states the follow- 
ing: “Inasmuch as we have established above that Yankee dryers are 
steam heated cylinders encompassed by subheading 8419.32.50, this 
merchandise is excluded from classification under subheading 
8439.99.10 under the terms of the superior heading of that provision.” 
Id. at 16-17 (emphasis in original). Similarly, defendant argues because 
the product at issue satisfies the description contained in heading 8419, 
Chapter 84, Note 2 creates a preference for classifying the product un- 
der heading 8419 instead of under heading 8439. Id. at 17. Moreover, ac- 
cording to defendant, as the Explanatory Notes to Chapter 84 bar the 
application of heading 84.39 to a “steam heated cylinder” and the mer- 
chandise at issue are “steam heated cylinders,” the merchandise is not 
classifiable under subheading 8439.99.10, HTSUS. Jd. (citing ExPLaNa- 
TORY NoTEs at 1229). 

Third, defendant contends the legislative history of the HTSUS and 
the numerous Customs rulings cited by plaintiff do not support plain- 
tiff’s claimed classification. Jd. at 21-22. Defendant emphasizes the fact 
that Congress indicated Customs’ decisions under the TSUS are in- 
structive, but not dispositive in construing provisions under the 
HTSUS. Jd. (citing H.R. Conf. Rep. No. 576 at 549-50, reprinted in 1988 
U.S.C.C.A.N. at 1581-83). In addition, defendant argues the prior Cus- 
toms decisions upon which plaintiff relies were “predicated upon a mis- 
understanding of the functions of a Yankee dryer in the paper making 
process” and, therefore, are not instructive in interpreting the HTSUS. 
Id. functions performed by Yankee dryer cylinders. Id. at 22-25. Also, 
with respect to the 1980 Headquarters Ruling cited by plaintiff, defen- 
dant maintains Customs’ discussion of the product was merely dicta 
and, as a result, has no weight in the instant case. Id. at 23, 25. Accord- 
ingly, defendant urges these prior decisions are not instructive for pur- 
poses of interpreting the HTSUS and do not support plaintiffs proposed 
classification. Id. at 22-26. Moreover, according to defendant, because 
Congress had already enacted item 912.06, TSUS,3 at the time Customs 
issued its 1980 Ruling, Congress effectively “precluded Customs from 
re-evaluating the basis of its earlier classification decisions, and com- 
pelled Customs to classify Yankee dryers under the stated item.” Id. at 
26. 

Fourth, defendant contends the legislative history of item 668.06, 
TSUS, is inapplicable to the HTSUS provisions under review. Id. at 29. 


3 This item granted Yankee dryer cylinders duty-free status and indicated the article was a papermaking machine 
part within the meaning of item 668.06, TSUS. 
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Defendant asserts item 668.06’s legislative history is irrelevant because 
the item provided for Yankee dryer cylinders eo nomine and employed 
language which differs from that used in the disputed HTSUS provi- 
sions.4 Jd. According to defendant, as the TSUS did not use the unquali- 
fied term “dryers” in enacting item 668.06, Congress never had reason 
to assess the scope of that term as it now appears in the HTSUS. Jd. at 
30. In addition, defendant claims by acceding to the International Con- 
vention on the Harmonized Commodity Description and Coding Sys- 
tem, Congress was precluded from carrying over item 668.06 into the 
HTSUS. Id. at 30-31 (citing International Convention on the Harmo- 
nized Commodity Description and Coding System, Art. 3.1(a)(ii), June 
14, 1983, in Customs Co-OPERATION CoUNCIL, HARMONIZED CommonirTy DE- 
SCRIPTION AND CopiNG System IIE (1987)) (International Convention). 
Therefore, defendant argues, whatever intent Congress expressed with 
respect to the merchandise under the TSUS does not exist in the HTSUS 
and does not apply when interpreting the HTSUS. Id. at 31. 

Finally, defendant contends the legislative history of item 668.06, 
TSUS, does not support the conclusion that Yankee dryer cylinders’ 
drying function is subsidiary within the meaning of Chapter 84, Note 
2(e), HTSUS. Id. at 32. Defendant states the following: 

Congress’ statements regarding Yankee dryers in the legislative 
history to that eo nomine provision do not necessarily focus on the 
importance of the drying function of the Yankee dryer. Rather, 
Congress’ statements simply describe the merchandise that was in- 
tended to be covered by the eo nomine provision. These statements 
cannot be read to imply that Yankee dryers are “more than” dryers 
for tariff purposes. 


Id. (emphasis in original). In addition, defendant asserts Congress did 
not indicate in the legislative history that the merchandise’s ability to 
glaze and crepe paper were functions that were distinct from the mer- 
chandise’s drying function. Jd. at 33. In sum, defendant urges the legis- 
lative history does not alter the fact that the Yankee dryer cylinder’s 
main purpose is to dry. Jd. at 33-34. Accordingly, defendant claims sub- 
heading 8419.32.50’s “provision for ‘dryers’ is broad enough to include 
the function(s) performed by the Yankee dryer.” Id. at 34 (citing Arthur 
J. Fritz v. United States, 59 CCPA 46, 49, C.A.D. 1036, 452 F.2d 1399, 
1402 (1971)). 
III. Discussion 

A. Presumption of Correctness: 

As in all customs cases, a statutory presumption of correctness at- 
taches to classifications by the Customs Service and the party challeng- 
ing the classification has the burden of overcoming this presumption. 
28 U.S.C. § 2639(a)(1) (1988). To determine whether an importer has 
overcome the statutory presumption, the Court must consider whether 


4 “An eo nomine designation is one which describes a commodity by a specific name, usually one well known to com- 
merce.” RUTH F. STURM, CUSTOMS LAW AND ADMINISTRATION, § 53.2, at 3 (3d ed. 1993) (citing United States 
v. Bruckmann, 65 CCPA 90, C.A.D. 1211, 582 F.2d 622 (1978)). 
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“the government’s classification is correct, both independently and in 
comparison with the importer’s alternative.” Jarvis Clark Co. v. United 
States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878, reh’g denied, 2 Fed. Cir. 
(T) 97, 739 F.2d 628 (1984). 


B. Summary Judgment: 

This test case is before the Court on cross-motions for summary judg- 
ment. Under the rules of this Court, summary judgment is appropriate 
“if the pleadings, depositions, answers, to interrogatories, and admis- 
sions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is enti- 
tled to a judgment as a matter of law.” USCIT R. 56(d). The Court will 
deny summary judgment if the parties present “a dispute about a fact 
such that a reasonable trier of fact could return a verdict against the 
movant.” Ugg Int'l, Inc. v. United States, 17CIT__,__—, 813 F.Supp. 
848, 852 (1993) (quotation and citation omitted). “In assessing the par- 
ties’ claims, the Court must resolve all ambiguities and draw all reason- 
able inferences in favor of the party opposing summary judgment.” Id. 
(citation omitted). 

This case does not present any genuine issue of material fact. The ac- 
tion only requires the Court to determine the proper meaning of the tar- 
iff provisions advanced by the parties. Such a determination involves 
questions of law which the Court may properly resolve on motions for 
summary judgment. Digital Equip. Corp. v. United States, 8 Fed. Cir. 
(T) 5, 6, 889 F.2d 267, 268 (1989) (citation omitted). 


C. Application of Subheading 8419.32.50, HTSUS: 


1. Legislative Intent: 


It is well-settled that “[w]here doubt or ambiguity exists as to the 
meaning of a statute, it is proper for courts to consult legislative history 
* * * and pertinent extrinsic aids, in order to determine congressional 
intent.” Sturm, Customs Law AND ADMINISTRATION, § 52.1, at 1 (citations 
omitted). It is also axiomatic that “[t]he master rule of construction of 
tariff acts, as of other statutes, is to interpret them so as to carry out the 
legislative intent.” Id. § 51.3, at 35 (citing United States v. Clay Adams 
Co., 20 CCPA 285, 288 (1932)) (other citations omitted). As discussed be- 
low, ambiguities in the relevant HTSUS provisions and Congress’ well- 
defined intent to distinguish Yankee dryer cylinders from paper dryers 
and allow the merchandise to enter the United States duty-free, compel 
the Court to conclude Customs’ classification is contrary to legislative 
intent. In addition, this conclusion finds support in the approximately 
twenty-three years of consistent treatment by both Congress and Cus- 
toms prior to the HTSUS’ enactment. 

A review of the HTSUS subheadings proposed by the parties reveals 
an ambiguity with respect to their application to the subject merchan- 
dise. After considering only the language contained in both provisions 
and Congress’ description of the merchandise, the Court finds each 
provision could reasonably apply to the merchandise. Subheading 
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8419.32.50 advanced by defendant, includes, among other articles, 
“[mJachinery * * * for the treatment of materials by a process involving a 
change of temperature such as * * * drying * * *; parts thereof: * * * Dry- 
ers: * * * For wood, paper pulp, paper or paperboard: * * * Other * * *.” 
(Emphasis added). Subheading 8439.99.10, relied upon by plaintiff, en- 
compasses “/mJachinery for making pulp of fibrous cellulosic material 
or for making or finishing paper or paperboard (other than the machin- 
ery of heading 8419); parts thereof: * * * Parts: * * * Other: Of machin- 
ery for making paper or paperboard * * *.” Because a “Yankee dryer 
cylinder is a component of a papermaking machine used to dry and fin- 
ish, by creping and glazing, various grades of paper|,]”5 the merchan- 
dise would appear to qualify as both a part of a paper dryer under 
subheading 8419.32.50 and a part of a machine for making or finishing 
paper under subheading 8439.99.10. This dual qualification leads the 
Court to find the language of both provisions covers the merchandise. 

In addition, the parenthetical exclusion in subheading 8439.99.10 of 
machinery covered by 8419 further indicates subheading 8439.99.10 
and subheadings under 8419 can overlap in their application. While the 
parenthetical represents a legislative determination that heading 8419 
must prevail over subheading 8439.99.10 assuming heading 8419 actu- 
ally applies lo the merchandise, Congress’ description of the merchan- 
dise and the plausibility of plaintiff's interpretation compel the Court to 
conclude the statutes are ambiguous. Cf. Al Tech Specialty Steel Corp. v. 
United States, 3 Fed. Cir. (T) 1, 9, 745 F.2d 632, 639 (1984) (“The sum of 
it is that, on the face of the statute, the Government’s position is not en- 
tirely implausible, but neither is it required. The opposing view is at 
least as tenable. There is therefore no ‘plain meaning’ of the statute on 
its face.”). Accordingly, the Court will consider legislative history as it 
relates the competing tariff provisions in order to determine Congress’ 
intent in promulgating the provisions. Sturm, Customs Law AND ADMINI- 
STRATION, § 52.1, at 1. 

The legislative history upon which the Court relies pertains to items 
in the former TSUS which correspond to the subheadings under review 
in the HTSUS. Specifically, the Court reviews the legislative history of 
items 912.06 and 668.06, TSUS, in order to determine what tariff treat- 
ment Congress intended to apply to Yankee dryer cylinders under the 
HTSUS. 

The legislative history of items 912.06 and 668.05, TSUS, clearly dem- 
onstrates Congress’ intent to provide duty-free treatment for Yankee 
dryer cylinders. With respect to item 912.06, enacted in 1978, Congress 
expressly indicated the merchandise was properly classified under item 
668.06 as “[plarts of machines for making cellulosic pulp, paper, or pa- 
perboard.” H.R. Rep. No. 1355 at 2. By enacting item 912.06, Congress 
allowed the cylinders to enter the United States duty free from October 


5 HR. Rep. No. 257 at 6-7. 
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21, 1978 until December 31, 1981. Congress noted the following reasons 
for granting the merchandise duty-free treatment: 


There are no U.S. producers of Yankee Dryer Cylinders, and it is 
claimed that no acceptable substitutes are available domestically. 
The last U.S. firm to manufacture Yankee Dryer Cylinders ceased 
production at mid-year 1975, primarily because of large capital in- 
vestment expenditures required to meet Environmental Protec- 
tion Agency regulations. 


Id. Arelated Senate Report added, “[t]here is no U.S. production of Yan- 
kee dryer cylinders and none is foreseeable in the near term.” S. Rep. 
No. 1241, 95th Cong., 2d Sess. 3 (1978), reprinted in 1978 U.S.C.C.A.N. 
3660, 3662. 

The legislature reaffirmed the foregoing rationale when it adopted 
permanent duty-free treatment for Yankee dryer cylinders under item 
668.05 in 1982. In connection with this latter provision, Congress noted 
“[t]he ultimate consumers of Yankee dryer cylinders are domestic paper 
mills which utilize this equipment and are the principal proponents of 
the duty elimination.” H.R. Rep. No. 257 at 7. The legislative history of 
items 668.05 and 912.06 reveals a well-defined legislative intent to bol- 
ster the domestic paper industry. The Court also observes Congress 
gave express effect to this intent for more than ten years before the 
HTSUS became law. 

More importantly, however, is the fact that in effectuating its policy 
interest with respect to the domestic paper industry, Congress clearly 
identified Yankee dryer cylinders as parts of papermaking machines. 
See item 912.06, TSUS. As discussed more thoroughly below, for at least 
thirteen years prior to Congress’ adoption of item 912.06 in 1978, Cus- 
toms had treated the merchandise as parts of papermaking machines 
and explicitly indicated the cylinders were not parts of paper dryers. See 
T.D. 56,521, 100 Treas. Dec. 771 (1965); 1978 H.Q. Ruling; 1980 H.Q. 
Ruling. Moreover, during this period Congress did not seek to change 
Customs’ practice. The fact that, after at least thirteen years of uniform 
treatment by Customs, Congress adopted Customs’ treatment and 
statutorily defined the merchandise as a part of a papermaking machine 
rather than as a part of a paper dryer strongly suggests Congress ap- 
proved of Customs’ practice. 

The differences in terminology between the HTSUS provisions at is- 
sue in this case and their counterparts under the TSUS do not defeat the 
inferences drawn from Congress’ adoption of Customs’ practice. In 
short, a comparison of the HTSUS provisions at issue in this case and 
the TSUS provisions in effect at the time Congress adopted Customs’ 
practice does not indicate Congress intended to change what amounted 
to a uniform practice of at least twenty-three years when it enacted the 
HTSUS. 

The most pertinent of the TSUS provisions in effect prior to the time 
Congress granted Yankee dryer cylinders duty-free treatment are items 
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668.06 and 661.67. As noted above, item 668.06 applies to the following 
articles: 


Machines for making cellulosic pulp, paper, or paperboard; ma- 
chines for processing or finishing pulp, paper, or paperboard, or 
making them up into articles: * * * Machines for making cellulosic 
pulp, paper, or paperboard * * * Parts of the foregoing machines: 
room ‘st her: * * * Parts of machines for making cellulosic pulp, pa- 
per, or paperboard * * *. 


(Emphasis added). Item 668.06’s counterpart under the HTSUS, and 
the subheading upon which plaintiff relies, is subheading 8439.99.10. 
This subheading reads as follows: “Machinery for making pulp of fi- 
brous cellulosic material or for making or finishing paper or paperboard 
(other than the machinery of heading 8419); parts thereof: * * * Parts: 
* * * Other: Of machinery for making paper or paperboard * * *.” (Em- 
phasis added). Because both provisions encompass parts of machines for 
making or finishing paper, it is clear they apply to parts of papermaking 
machinery. 

Similarly, item 661.67, TSUS, parallels the provisions contained in 
subheading 8419.32.50 upon which defendant relies. Item 661.67 ap- 
plies to 


[industrial machinery, plant, and similar laboratory equipment, 
whether or not electrically heated, for the treatment of materials by 
a process involving a change of temperature, such as heating, 
cooking, roasting, distilling, rectifying, sterilizing, pasteurizing, 
steaming, drying, evaporating, vaporizing, condensing, or cooling; 
instantaneous or storage water heaters, non-electrical; all the fore- 
going (except agricultural implements, sugar machinery, shoe ma- 
chinery, and machinery or equipment for the heat-treatment of 
textile yarns, fabrics, or made-up textile articles) and parts thereof: 
* * * Other: Machinery for making cellulosic pulp, paper, or paper- 
board, and parts thereof * * *. 


(Emphasis added). Subheading 8419.32.50, in turn, applies to the fol- 
lowing articles: 


Machinery, plant or laboratory equipment, whether or not electri- 
cally heated, for the treatment of materials by a process involving a 
change of temperature, such as heating, cooking, roasting, distill- 
ing, rectifying, sterilizing, pasteurizing, steaming, drying, evapo- 
rating, vaporizing, condensing or cooling, other than machinery or 
plant of a kind used for domestic purposes; instantaneous or stor- 
age water heaters, non-electric; parts thereof: * * * Dryers: * * * For 
wood, paper pulp, paper or paperboard: -o Ger *** 


(Emphasis added). As both of these provisions apply to parts of “ma- 
chinery * * * involving a change of temperature, such as * * * drying” 
and both include either “machinery for making * * * paper * * * and 
parts thereof” or “dryers * * * for paper,” the provisions are clearly simi- 
lar. The important difference between item 661.67 and subheading 
8419.32.50 is the provision for “dryers” in the subheading. 
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While the term “dryer” in subheading 8419.32.50 causes the subhead- 
ing to diverge from its TSUS predecessor, the term does not alter Cus- 
toms’ determination that Yankee dryers cylinders are not parts of paper 
dryers to which Congress adhered for at least twenty-three years prior 
to the enactment of the HTSUS. The language contained in item 661.67, 
which was in effect at the time Congress enacted items 912.06 and 
668.05, TSUS, was unquestionably broad enough to cover “dryers * * * 
for paper” which currently appears in subheading 8419.32.50 because 
the item included, among other articles, “machinery * * * involving a 
change of temperature, such as * * * drying” and “machinery for making 
* * * paper * * * and parts thereof.” The application of the preceding 
item to paper dryers is reasonable because drying is “[a]n operation in 
which a liquid, usually water, is removed from a wet solid in equipment 
termed dryers * * *.” by the use of heat. 5 McGraw HILi ENcYcLoPEDIA OF 
Science & TECHNOLOGY 420 (6th ed. 1987). As paper dryers function by 
treating paper with heat— “a process involving a change of tempera- 
ture” —, such articles would fall under item 661.67. Nevertheless, nei- 
ther Congress nor Customs ever opted to classify the subject 
merchandise under item 661.67 or its predecessor during the twenty- 
three years preceding the HTSUS. 

Despite the fact that the scope of item 661.67 included paper dryers, 
Congress expressly determined Yankee dryer cylinders were properly 
classifiable under as “[p]arts of machines for making cellulosic pulp, pa- 
per, or paperboard.” Items 912.06, 668.06, TSUS (1978); H.R. Rep. No. 
1355 at 2. Because the terminology contained in item 661.67 clearly en- 
compassed parts of paper dryers and Congress expressly found Yankee 
dryer cylinders to be parts of papermaking machines under item 668.06, 
Congress’ decision to include the term “dryers” in subheading 
8419.32.50 does not indicate an intention to expand the scope of the sub- 
heading beyond the breadth of item 661.67 to reach the subject mer- 
chandise. In sum, the Court finds Congress’ decision to include the term 
“dryers” does not signal an intent to diverge from the long-held view 
that cylinders are properly classified as parts of papermaking machin- 
ery. Consistent with this long-held view, therefore, the Court concludes 
Yankee dryer cylinders are properly classifiable under subheading 
8439.99.10 as parts of a papermaking machine and not as parts of paper 
dryers under subheading 8419.32.50. 

Defendant, however, claims the Explanatory Notes authored by the 
Customs Cooperation Council demonstrate the cylinders are parts of 
“dryers” within the meaning of subheading 8419.32.50. Specifically, de- 
fendant claims the article is part of arotary dryer which the Explanatory 
Notes to Chapter 84 indicate falls under heading 84.19. These Notes 
state heading 84.19 includes rotary dryers that “consist of revolving cyl- 
inders or drums which may be heated internally or externally [and] are 
used in various industries (paper-making, * * * etc.).” EXPLANATORY 
Notes at 1176. 





32 CUSTOMS BULLETIN AND DECISIONS, VOL. 28, NO. 8, FEBRUARY 23, 1994 


Although the Explanatory Notes are “generally indicative of proper 
interpretation of the Harmonized Tariff System, [they] are not legally 
binding on the United States.” Lyntegq, Inc. v. United States, 10 Fed. Cir. 
(T)__,___—_«, 976 F.2d 693, 699 (1992) (quoting H.R. Conf. Rep. No. 
576, 100th Cong., 2d Sess. 549 (1988), reprinted in 1988 U.S.C.C.A.N. 
1547, 1582) (quotations omitted). While the Explanatory Notes and the 
common meaning of the term “dryer” appear to provide some support 
for defendant’s claim, the result required by defendant’s reasoning is 
clearly contrary to Congress’ intent with respect to treating the mer- 
chandise as parts of papermaking machines rather than as parts of pa- 
per dryers. See Madison Galleries, Ltd. v. United States, 7 Fed. Cir. (T) 
56, 58, 870 F.2d 627, 629 (1989) (citations omitted) (indicating a “clearly 
expressed legislative intention” may overcome contrary statutory 
language). 

The Court also notes at the time Congress enacted items 912.06 and 
668.05, Schedule 6, Part 4, Headnote 2, which applied to items 668.05, 
668.06, and 661.67, required Customs to classify articles according to 
their “principal purpose.” When viewed in conjunction with Headnote 
2, Congress’ decisions to (1) classify Yankee dryer cylinders as parts of 
papermaking machinery under item 668.06 and (2) adopt an eo nomine 
provision under the superior heading for papermaking machinery, sug- 
gests the legislature did not regard the article’s drying ability as its “pri- 
mary purpose.” Such an indication further convinces the Court the 
merchandise is properly classifiable under subheading 8439.99.10. Cf. 
Chapter 84, Note 2(e), HTSUS (“Heading 8419 does not, however, cover 
* * * [(m]achinery * * * in which a change of temperature, even if neces- 
sary, is subsidiary. ”) (emphasis added). 

Contrary to defendant’s position, the fact that the HTSUS does not 
contain the eo nomine provision for Yankee dryer cylinders in item 
668.05, TSUS, does not diminish the significance of the distinction that 
Congress recognized between the cylinders and parts of paper dryers 
under item 661.67, TSUS. As defendant correctly notes, by voting to ac- 
cede to the Harmonized Commodity Description and Coding System, 
Congress agreed, in part, not to “modify the scope of the Sections, Chap- 
ters, headings or subheadings of the Harmonized System.” Interna- 
tional Convention, Art. 3.1(a)(ii); see Def’s Br. at 30. The addition of an 
eo nomine provision, however, would modify the “scope of the * * * sub- 
headings of the Harmonized System” in contravention of article 
3.1(a)(ii). As a result, the Court does not interpret Congress’ failure to 
incorporate item 668.05’s eo nomine terms into the HTSUS as an indica- 
tion that it no longer intended to provide Yankee dryer cylinders with 
duty-free treatment. 

This conclusion finds additional support in the ITC Report cited by 
plaintiff. This report, which cross-references items under the TSUS 
with subheadings under the HTSUS, matches the TSUS eo nomine pro- 
vision for Yankee dryer cylinders under item 668.05 with subheading 
8439.99.10, the classification urged by plaintiff. ITC Report at 252. The 
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ITC Report also pairs item 661.67, TSUS, with subheading 8419.32.50, 
HTSUS, the tariff provision advanced by defendant. Id. at 249. Because 
Customs has the statutory authority to make classification determina- 
tions rather than the ITC, the Court does not give great weight to the 
ITC document. See TSUSA/HTSUS Cross Reference Clarification, 
53 Fed. Reg. 27,447 (Customs Serv. 1988) (indicating the ITC Report 
“should not be viewed as a substitute for the traditional tariff classifica- 
tion process” administered by Customs) (emphasis in original). Never- 
theless, as Congress charged the ITC with the responsibility of 
representing United States interests in the Customs Cooperation Coun- 
cil’s Harmonized System Committee, the ITC’s interpretations are 
clearly relevant to the Court’s inquiry. See H.f.. Conf. Rep: No. 576 at 
549, reprinted in 1988 U.S.C.C.A.N. at 1582. 

The policies underlying Congress’ decision to grant Yankee dryer cyl- 
inders duty-free treatment also support the Court’s conclusion that the 
merchandise is properly classifiable under subheading 8439.99.10. As 
noted above, Congress aliowed the merchandise to enter duty-free for 
the following three reasons: (1) there were no United States manufac- 
turers of Yankee dryer cylinders; (2) there were no foreseeable United 
States market entrants who would manufacture the product; and (3) the 
domestic paper industry—the ultimate consumers of the product — 
strongly supported such treatment. H.R. Rep. No. 1355 at 2;S. Rep. No. 
1241 at 3, reprinted in 1978 U.S.C.C.A.N. at 3662; H.R. Rep. No. 257 at 
7. As mentioned previously, the foregoing suggests Congress acted in or- 
der to strengthen the domestic paper industry and did not believe duty- 
free treatment for Yankee dryer cylinders would hinder United States 
industry. Duty-free treatment, therefore, was the mechanism by which 
Congress sought to achieve its purpose. Because the Court finds Con- 
gress did not intend to change its treatment of Yankee dryer cylinders 
when it enacted the HTSUS, the Court must interpret the new tariff 
provisions so as to give effect to Congress’ purpose in allowing the mer- 
chandise to enter duty-free. See Mount Washington Tanker Co. v. 
United States, 69 CCPA 23, 26, 665 F.2d 340, 343 (1981) (relying on the 
legislative history of 19 U.S.C. § 1466(a) “to discern the nature of the 
protection which Congress intended to provide” and which the court 
was “obliged to effect”) (citation omitted); Sturm, Customs Law AND 
ADMINISTRATION, 51.2, at 31 (“In construing tariff acts, the courts take 
into consideration the broad purposes of the legislation.”). Accordingly, 
the Court concludes the duty-free treatment available under the provi- 
sion advanced by plaintiff, subheading 8439.99.10, best conforms to 
Congress’ intent and purpose in providing especially for Yankee dryer 
cylinders. 

Defendant nevertheless claims the Explanatory Notes to Chapter 84 
bar subheading 8439.99.10 from applying to Yankee dryer cylinders. 
Specifically, defendant emphasizes the fact that the Explanatory Notes 
indicate heading 84.39 does not apply to “steam heated cylinder[s].” 
Def’s Br. at 17 (citing ExpLaNatory NotEs at 1229). Therefore, according 
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to defendant, as Yankee cylinders are “steam heated cylinder[s],” they 
are not classifiable under subheading 8439.99.10. 

Defendant’s position is unpersuasive. As noted previously, although 
the Explanatory Notes generally indicate the “proper interpretation of 
the Harmonized Tariff System, [they] are not legally binding on the 
United States.” Lynteg, 10 Fed. Cir.(T) at__—, 976 F.2d at 699. More- 
over, to the extent defendant’s interpretation of the Explanatory Notes 
conflicts with clear legislative intent, this Court declines to follow such 
an interpretation. Therefore, assuming the Explanatory Note cited by 
defendant would exclude Yankee dryer cylinders from the reach of head- 
ing 84.39 and subheading 8439.99.10 (by application to the HTSUS),6 
this Court finds such an interpretation would defeat Congress’ express 
finding that the cylinders are parts of papermaking machines. See H.R. 
Rep. No. 1355 at 2;S. Rep. No. 1241 at 3, reprinted in 1978 U.S.C.C.A.N. 
at 3662. Accordingly, this Court concludes the Explanatory Note does 
not apply to the particular facts of this case. 


2. Customs’ Uniform Practice: 

Customs’ long-standing practice of classifying Yankee dryer cylinders 
under item 668.06 prior to the enactment of item 912.06 and 668.05 also 
supports the Court’s conclusion that the article is properly classified un- 
der subheading 8439.99.10. As defendant properly notes, “decisions by 
the Customs Service * * * interpreting nomenclature under the TSUS 
are not to be deemed dispositive in interpreting the HTS.” H.R. Conf. 
Rep. No.576 at 549, reprinted in 1988 U.S.C.C.A.N. at 1582. The preced- 
ing passage, however, also indicates “on a case-by-case basis prior deci- 
sions should be considered instructive in interpreting the HTS, 
particularly where the nomenclature previously interpreted in those de- 
cisions remains unchanged and no dissimilar interpretation is required 
by the text of the HTS.” Id. at 549-50, reprinted in 1988 U.S.C.C.A.N. at 
1582-83. 

As noted above, for at least thirteen years before Congress enacted 
item 912.06, Customs consistently classified Yankee dryer cylinders un- 
der item 668.06 as parts of papermaking machines. See T.D. 56,521, 100 
Treas. Dec. 771 (1965); 1978 H.Q. Ruling; 1980 H.Q. Ruling. During this 
period, Customs expressly distinguished Yankee dryer cylinders from 
dryers and parts of dryers. For example, in the 1978 H.Q. Ruling, the 
agency classified the “dryer section” of a papermaking machine under 
item 661.70 —the precursor to item 661.67 discussed above — and classi- 
fied the “Yankee cylinder” under 668.06 as a part of a papermaking ma- 
chine. 1978 H.Q. Ruling at 1. In a subsequent ruling, Customs 
differentiated Yankee air systems from Yankee cylinders, indicating the 
former was properly classified under item 661.67 and the latter under 


6 This Court expresses no opinion as to whether, in the absence of contrary congressional intent, the Explanatory 
Note cited by defendant actually excludes Yankee dryer cylinders from the scope of heading 84.39. 
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item 668.06. 1980 H.Q. Ruling at 3. Customs provided the following 
reasoning: 


Yankee air systems described as high velocity, high temperature air 
systems used as dryers. We assume these systems involve the duct 
work and hood section, but not the cylinder, of a “yankee” paper- 
making machine. Yankee cylinders have consistently been classi- 
fied in item 668.06, TSUS. See T.D. 56521 (136) and item 912.06, 
TSUS, covering such cylinders. The rationale for this classification 
is that the cylinders are not really “dryers” since their main pur- 
pose is to produce a glazed finish on the paper. The main purpose of 
the hood and ductwork portion of the air system for a yankee ma- 
chine, however, is simply to dry the paper by eliminating moisture. 
Given this different purpose, we believe that the air system, if im- 
ported separately, is properly considered a dryer and classified in 
item 661.67, TSUS. 


Id. The foregoing amply demonstrates Customs’ long-held understand- 
ing that Yankee dryer cylinders were distinguishable from dryers and 
were properly classifiable as parts of a papermaking machine rather 
than parts of a dryer. 

In this action, however, defendant claims Customs’ previous rulings 
misunderstood and mischaracterized the functions of Yankee dryer cyl- 
inders. Def’s Br. at 22-25. Defendant also asserts Customs’ statements 
in the 1980 Headquarters Ruling set forth above were merely dicta to 
which this Court should give no effect. Id. at 22, 25. Moreover, defen- 
dant urges Customs’ revised interpretation is entitled to deference from 
this Court. Id. at 9-10 (citations omitted). 

None of defendant’s assertions persuades the Court that Customs’ 
current position with respect to Yankee dryer cylinders is correct. The 
various lexicographic sources to which defendant refers in its brief uni- 
formly indicate the cylinders assist in drying paper, but they also show 
the product is integral in finishing paper. See HANDBOOK OF PULP AND 
PaPER TECHNOLOGY 394 (2d ed. 1965) (Def’s Ex. B); III PAPERMAKING AND 
PAPERBOARD MAKING 410-11, 424 (2d ed. 1970) (Def’s Ex. D); HanpBook 
FOR Putp & PAPER TECHNOLOGISTS 296-98 (7th ed. 1989) (Def’s Ex. F). 
Contrary to defendant’s assertions, these lexicographic sources do not 
suggest Customs’ earlier rulings misunderstood or mischaracterized 
the subject merchandise’s functions. 

More significant, however, is the fact that Congress adopted the posi- 
tion taken in Customs’ rulings. The passage of items 912.06 and 668.06 
in 1978 and 1982, respectively, clearly demonstrates Congress approved 
of Customs’ interpretation that Yankee dryer cylinders were properly 
classified as parts of papermaking machinery rather than as parts of pa- 
per dryers. See Sturm, Customs LAw AND ADMINISTRATION, § 52.4, at 
27-28. Because of the lexicographic support for Customs’ original char- 
acterization of Yankee dryer cylinders and the legislative approval of 
Customs’ reasoning implicit in Congress’ enactment of item 912.06 and 
668.06, this Court rejects defendant’s claim that the rulings misunder- 
stood and mischaracterized the functions of Yankee dryer cylinders. 
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The Court also declines to defer to Customs’ revised interpretation of 
Yankee dryer cylinders’ classification. While it is true that the courts 
must defer to an agéncy’s revised interpretation of a statute that the 
agency administers,7 “an agency interpretation which conflicts with the 
same agency’s earlier interpretation is entitled to considerably less def- 
erence than a consistently held agency view.” Madison Galleries, 7 Fed. 
Cir. (T) at 60, 870 F.2d at 631 (citing Immigration and Naturalization 
Serv. v. Cardoza-Fronseca, 480 U.S. 421, 447 n.30 (1987)). In short, this 
Court will not defer to an agency’s interpretation when there are “com- 
pelling indications” that it is wrong. Miller v. Youakim, 440 U.S. 125, 
145 n.25 (1979) (citation omitted). 

Several aspects of this case provide “compelling indications” that 
Customs’ revised interpretation is incorrect. As discussed previously, 
Customs’ current interpretation is contrary to Congress’ intent to dis- 
tinguish Yankee dryer cylinders from parts of paper dryers and to pro- 
vide the merchandise with duty-free treatment. In addition, the fact 
that the nature and function of the merchandise do not appear to have 
changed since Congress adopted Customs’ earlier rulings further sug- 
gests Customs’ new interpretation is incorrect.8 Moreover, the lexico- 
graphic sources upon which defendant relies to establish the cylinders 
are paper dryer parts, uniformly show the cylinders’ ability to finish pa- 
per is integral to their use. As a result, instead of supporting Customs’ 
new interpretation, these sources bolster Customs’ earlier rulings 
which defendant eschews in this case. In sum, therefore, the Court re- 
fuses to defer to Customs’ interpretation in this case. Cf. Al Tech, 3 Fed. 
Cir. (T) at 13, 745 F.2d at 642 (A reviewing court’s deference is con- 
strained by its “obligation to honor the clear meaning of a statute, as re- 
vealed by its language, purpose, and history.”) (citations and quotations 
omitted). The Court concludes Customs’ uniform and long-standing 
practice, as codified in items 912.06 and 668.05, demonstrates Customs’ 
classification of Yankee dryer cylinders under subheading 8419.32.50 is 
incorrect and the merchandise is properly classifiable under subheading 
8439.99.10. 


IV. CoNcLusIon 


After considering all of the parties’ contentions, the Court makes the 
following holdings: (1) plaintiff has overcome the statutory presump- 
tion of correctness attached to Customs’ classification of Yankee dryer 
cylinders under subheading 8419.32.50, HTSUS (1989) and (1990); and 
(2) plaintiff has demonstrated the merchandise is properly classifiable 
under subheading 8439.99.10, HTSUS (1989) or (1990), depending on 
date of entry. 


SCHEDULE OF CONSOLIDATED CASES 
1. Beloit Corp. v. United States, 91-06-00476. 


7 See Rust v. Sullivan, 111 S. Ct. 1759, 1769 (1991). 


8 See Examination Before Trial of Alan Horowitz, Witness for the Defense at 107-08, 112-13 (indicating Yankee dry- 
er cylinders have not changed since Customs’ rulings and Congress adopted the rulings in items 912.06 and 668.05). 
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MEMORANDUM OPINION 


MuscraVvE, Judge: Defendant moves pursuant to Rules 12(b)(1) and 
12(b)(5) of the Rules of the United States Court of International Trade 
(“USCIT”) and 28 U.S.C. § 1581(a), to dismiss this action for lack of ju- 
risdiction, claiming that the merchandise which plaintiff sought to re- 
lease from exclusion into the United States either entered the United 
States or was exported; as a consequence there is no case or controversy. 
The Court finds that it does have jurisdiction to hear this action, and 
therefore denies Defendant’s Motion to Dismiss. 


BACKGROUND 


Wilsey Foods Inc. (“Wilsey)” is an importer and reseller of baking and 
confectionery products. Wilsey purchases its white truffel and white 
chocolate flavored coating chips from Nordbakels of Gothenburg, Swe- 
den. These products are edible items which are used in their condition as 
imported for coating, decorating, and filling, baked goods and confec- 
tions. White truffel and coating chips are perishable products which 
should not be stored for more than six months prior to use. 

Between December 18, 1991 and January 29, 1992, Wilsey entered 
four shipments of these products to fill orders placed by one customer. 
Additional shipments were planned. Upon entry, the United States Cus- 
toms Service (“Customs”) found that the imported merchandise was 
classifiable under subheading 1901.90.3030 of the Harmonized Tariff 
Schedule of the united States (“HTSUS”), a tariff provision covering 
milk products which is subject to a quota restriction in subheading 
9904.10.60, HTSUS. As a consequence, Customs issued notices of 
redelivery on the four entries involved in this case. 

Wilsey filed two timely protests against the exclusion of this merchan- 
dise, noting in its protest that in accordance with 19 C.F.R. § 174.21(b) 
the protests had to be decided within 30 days because they involved ex- 
clusions of merchandise. Despite notice of this requirement, Customs 
did not decide the protests until June 23 and June 25, 1992, more than 
six months after the earliest entry and nearly five months after the last 
entry. In response to Wilsey’s protests, Customs headquarters issued a 
binding ruling on May 26, 1992 (HQ 951585) classifying white truffel 
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under HTSUS item 1901.90.3030. Based on this ruling, Wilsey’s pro- 
tests were denied. Subsequently, most of the imported merchandise as 
exported.! With respect to merchandise which had already been deliv- 
ered, Wilsey was required to pay liquidated damages. 

Upon the return of the merchandise to Sweden, Nordbakels deter- 
mined that it was not salvageable. The merchandise was subsequently 
destroyed. 

Defendant argues that plaintiff's Complaint against the exclusion of 
merchandise is moot because there is no merchandise to be excluded in 
this case, therefore, there is no case or controversy involved in this mat- 
ter. Plaintiff claims that the classification of perishable products which 
have been excluded from entry is an issue which is capable of repetition, 
yet evading review, and this is covered by an exception to the mootness 
doctrine. Consequently, this action is not moot. 


DISCUSSION 


To support is contention that plaintiff's claim is moot, defendant 
notes that Article III of the Constitution requires a presently pending 
case or controversy. Burke v. Barnes, 479 U.S. 361, 363, (1987); Ameri- 
can Chain Ass’n v. United States, 14 CIT 666, 668, 746 F. Supp. 116, 118 
(1990) (“[t]his Court may only entertain a suit that involves ‘a real and 
substantial controversy admitting of specific relief through a decree of 
conclusive character, as distinguished from an opinion advising what 
the law would be upon a hypothetical state of facts’”) (citations omit- 
ted). Actions that fail this case or controversy test are ones where the 
issues are no longer live and the parties lack a legally cognizable interest 
in the outcome. Northwest Envil. Defense Ctr. v. Gordon, 849 F.2d 1241, 
1244 (9th Cir. 1988). 

Stated another way, the test is whether a present controversy exists 
as to which effective relief may be granted. Jd. Relief may, be granted 
however, for controversies that appear moot, but are “capable of repiti- 
tion, yet evade review.” Campesinos Unidos, Inc. v. United States Dep’t 
of Labor, 803 F.2d 1063, 1067 (9th Cir. 1986); see ConnAire, Inc. v. Secre- 
tary, United States Dep’t of Transp., 887 F.2d 723, 726 (6th Cir. 989); 
Roe v. Wade, 410 U.S. 113, 125 (1973). In addition, Courts have also 
found review proper when there are grave questions as to the legality of 
administrative procedure, a strong public interest in early resolution of 
these questions and an impossibility of administrative solution. Atlantic 
Richfield Co. v. United States Dep’t of Energy, 769 F.2d 771, 784 (D.C. 
Cir. 1984). 

In Atlantic Richfield Co., plaintiff brought suit for declaratory and in- 
junctive relief from administrative levy of discovery sanctions in two 
proceedings before the Department of Energy involving charged viola- 
tions of price-control regulations. The district court dismissed the case, 


1 The entry papers in this case, contained in the Court file, show that: the merchandise imported under entry number 
082-017415-0 was exported; 90% of the merchandise imported under entry number 082-017-4920-0 was exported; 
and 4746 kgs of the 4794 kgs imported under entry number 082-0175654—4 were exported. None of the merchandise 
imported in entry number 082-017-4719-6 could be redelivered or exported. 
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holding that the oil company’s claims were not ripe for judicial review 
and that the company had not exhausted available administrative reme- 
dies. Plaintiff appealed the court’s decision. The Court of Appeals for the 
D.C. Circuit held that: 1) claims were ripe for judicial review; and 2) the 
oil company was not required to resort to any supposed administrative 
remedies. The court stated: 


“We realize, of course, that the time and expense of litigation does 
not normally justify interlocutory review. Yet, as it aptly has been 
said, those outlays are ‘not a burden we should impose too blithely.’ 
And, given the grave questions as to the legality of the Depart- 
ment’s procedures, the strong public interest in early resolution of 
those questions, and impossibility of finally settling them adminis- 
tratively, our decision to proceed will not require effort to be ‘ex- 
pended in vain, without any compensating clarification of the 
issue.’ On balance, we find the issues of the Department’s statutory 
power to adjudicate remediation for price-control violations, and to 
impose discovery sanctions in the course thereof, ripe for judicial 
review.” 


769 F.2d at 784. 

Likewise, in Wise v. Bergland, 611 F.2d 710 (8th Cir. 1979), cert de- 
nied, 449 U.S. 821 (1980), plaintiff had a colorable claim that the basis of 
Secretary of Agriculture’s power to proceed was facially invalid. The De- 
partment’s view of the regulation’s validity was virtually immutable, 


and expenses incurred to challenge the regulations within the agency 
would be expended in vain, without any compensating clarification of 
the issue. The Court stated: 


“Although the litigant does not clearly satisfy the classic require- 
ments of equitable relief, requiring him to resort first to the admin- 
istrative process will subject him to unrecoverable loss in the form 
of litigation expense. This cost, although ‘part of the social burden 
of living under government’,” Petroleum Exploration, Inc. v. Public 
Service Commission, 304 u.S. 209, 222, 58 S.Ct. 834, 841, 82 L.Ed. 
1294 (1938), is not a burden we should impose too blithely * * *. Al- 
though the question is close, we conclude that the district court 
acted within its discretion in declining to require exhaustion.” 


611 F.2d at 720. 

There is nothing hypothetical about the issue in this case. The mer- 
chandise at issue has a useful life of six months. Under 19 U.S.C. 
§ 11515(b), the earliest time at which an importer could compel judicial 
review of a protestable issue is four months after a protest is filed. See 
Cherry Lane Fashion Group, Inc. v. United States, 13 CIT 291, 293, 712 
F. Supp. 190, 192 (1989). Further, a protest can only be filed after Cus- 
toms makes a protestable determination. The pertinent facts in this 
case show that even when the protestable action is an exclusion of mer- 
chandise, Customs may not issue a notice of redelivery until two months 
or more after the merchandise enters the United States. Defendant as- 
serted at oral argument that the plaintiff did not avail itself of expedited 
procedures for review. 19 C.F.R. § 174.21(b). Plaintiff has successfully 
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rebutted that assertion. Plaintiff filed two timely protest against the ex- 
clusion of the merchandise and noted on its protest that in a accordance 
with 19 C.F.R. § 174.21(b) the protest had to be decided within 30 days 
due to the fact that it involved exclusions of merchandise. Despite notice 
of this requirement, Customs failed to comply with its own regulations. 
As aresult, Customs did not decide the protests until June 23 and June 
25, 1992, more than six months after the earliest entry and nearly five 
months after the last entry. 

The Court finds as a matter of fact that a genuine controversy existed 
and continues to exist between the parties. The misfeasance of Customs 
in not complying with its own regulations did not and does not extin- 
guish that controversy. The Court finds that in this particular case, 
there is a compelling policy to uphold against allowing the government 
to control the ripeness or eligibility of a claim by arbitrarily applying or 
disregarding its own regulations. The Court finds that the classification 
and subsequent review thereof, perishable products which have been 
excluded from entry is clearly an issue which is capable of repetition, yet 
evading review. It presents a live case and controversy over which this 
Court has exclusive jurisdiction. Accordingly, the Court denies defen- 
dant’s motion to dismiss for lack of subject matter jurisdiction. 
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U. S. Court or INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, January 31, 1994. 


NOTICE 


Pursuant to 28 U.S.C. § 2077(b), the Honorable Dominick L. DiCarlo, 
Chief Judge of the United States Court of International Trade, has an- 
nounced the formation of a new Advisory Committee. The Committee is 
responsible for studying the rules of practice and internal procedures of 
the court, and for recommending amendments to the court’s Rules de- 
signed to improve practice before the court. 

Chief Judge DiCarlo has appointed the following attorneys to serve as 
members of the Committee: 


CHAIR 


Terence P. Stewart 
Stewart and Stewart 
Washington, DC 


MEMBERS 


Bernard Babb 9. Joseph I. Liebman 
Freeman, Wasserman & U.S. Department of Justice 
Schneider New York, New York 


— York, Now York 10. William D. Outman, II 
David M. Cohen ; Baker & McKenzie 
U.S. Department of Justice Washington, D.C. 


Washington, D.C. ‘ : 
11. Daniel A. Pinkus 


Gail T. Cumins . 
Sharretts, Paley, Carter & ee 


Blauvelt 
New York, New York 12. Elon A. Pollack 
Joseph F. Donohue, Jr. Politis, Pollack & Doram 
Donohue and Donohue Los Angeles, California 


New York, New York 13. Paul A. Rosenthal 
Gary N. Horlick Collier, Shannon, Rill & Scott 
O’Melveny & Myers Washington, D.C. 
Washington, D.C. 14. LynM. Schlitt 
Wayne Jarvis _ U.S. International Trade 
Chicago, Illinois Commission 
. ag S. sae Washington, D.C. 

oss & Hardies : : 
New York, New York ; Noe fok New Yosk 
Alice A. Kipel 
Howrey & Simon 
Washington, D.C. 


Minutes of Advisory Committee meetings, subcommittee reports, and 
reports and recommendations of the Committee are maintained and 
available for public inspection at the Office of the Clerk. 

Notice of a meeting of the Advisory Committee and a proposed agenda 
will be posted in the Clerk’s Office at least five (5) calendar days prior to 
the meeting. 
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The public is welcome to attend a meeting of the Advisory Committee, 
on a space available basis and subject to closure of portions of the meet- 
ing in the discretion of the Chair. 

Correspondence to the Advisory Committee should be sent to the 
Chair as follows: 


Terence P. Stewart, Esq. 

Chair, U.S. Court of International Trade Advisory Committee 
U.S. Court of International Trade 

One Federal Plaza 

New York, NY 10007 

ATTN: Leo M. Gordon 


JOSEPH E. LOMBARDI, 
Clerk of the Court. 
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